TOWN OF YORK PLANNING BOARD
THURSDAY, OCTOBER 25, 2001— 7:00 P.M.
GRANT HOUSE
Present at the meeting were Albert Bibb, Chairman, Glenn Farrell,
David Marshall, Barrie Munro, and alternate Richard Arnold. Steve
Burns, Town Planner, represented staff. Vallana Pratt-Decker, Assistant Code Enforcement Officer joined the panel. Patience Horton
was the recording secretary. The meeting began at 7:00. Mr. Arnold
was asked to vote in Torbert MacDonald’s absence. The meeting was
televised.
Mike Palumbo, Town Selectman, announced that during the Volunteers
Appreciation Night, held the prior week, Mr. Bibb was not available to
receive a plaque commemorating his selection for the Outstanding
Service Award for 2001, which recognized among other acts, his service as part of the Comprehensive Plan, the Route One Committee, and
the Planning Board, which he then awarded Mr. Bibb.
MINUTES
Mr. Munro motioned to accept the Minutes of the September 27, 2001
meeting, which Mr. Marshall seconded. They were approved as written.
The October 11, 2001 Minutes met objection from Mr. Munro, who requested the following written changes.
“Page 3, last paragraph before “When Pigs fly” first two lines;
“Mr. Munro said the Planning Board is not responsible for correcting
existing problems, such as drainage problems. Its responsibility is to
ensure that the proposed development does not cause new drainage
problems or worsen existing problems.
th

“Page 5, Next to last line in 4 paragraph,
“Mr. Munro expressed concern about the safety of merging driveway
traffic at the entrance. Entering traffic and departing traffic, or,
departing traffic leaving at the same time will sometimes have to cross
lanes at the entrance. Mr. Munro asked that consideration be given
to correct this possible problem.
“Page 6, first paragraph, line 5;
“He said that the ordinance (6.3.33) in this case doesn’t question
whether or nor Route 1 has adequate capacity to handle 400 additional vehicle trips per day, what is being questioned is a safe design
for entering and exiting the proposed development. Since it would be
necessary to involve the DOT, Mr. Munro thought a Traffic Study
could be deferred making it a condition of approval for an occupancy
permit.
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th

Page 6, second paragraph, 10 line,
“Mr. Munro observed that the applicant would have to involve the
MDOT in order the satisfy the Traffic Study requirement.
“Next paragraph McGeary is spelled McGarry.
rd

“Page 6, second paragraph, 3 line
“Mr. Munro suggested that the entrance structure does not satisfy
RT 1 design ordinance 6.13.3. Mr. Munro did not agree with Mr. Burns
that the 50 foot setback automatically waived 6.13.3.
th

nd

“Page 6, 4 paragraph, 2 line,
“Mr. Munro asked if the retention pond would slow the drainage down
before it goes into the wetland at the rear of the lot.
“Page 6, any paragraph, please add following reference;
“Mr. Munro asked that the applicant review the landscaping plan for
screen the parking area from the adjoining lot. He cited four ordinances in support of this request, 6.3.9.1, 6.3.9.3, 6.3.10, and 6.3.11.
Mr. Munro specifically requested that the planning be continued to
include the upper parking area.”
Mr. Arnold motioned to accept the minutes as corrected. Mr. Marshall seconded the motion. There was no discussion or objection.
PUBLIC HEARINGS— SHORELAND APPLICATIONS
Stan Moody, Chairman of the Conservation Commission was asked to
join the panel at the table for the Shorelands matters.
KITTERY WATER DISTRICT, SCOTLAND BRODGE ROAD, MAP 81/NEAR LOT 7A.
Request for Shoreland/Wetland Permit to authorize installation of a
new water main under the York River on the south side of Scotland
Bridge. Vallana Pratt-Decker introduced the Findings of Fact, stating
that the Kittery Water District had asked for emergency authorization. Two old cast iron water mains on Pipe Bridge were delivering
discolored, rusty water to residents of both Kittery and York. The
applicant’s proposal under Land Use Zoning Review Section 8.3.14,
that services should be limited to essential services includes an emphasis for strict mitigation of erosion and avoidance of spillage of
diesel or other chemicals in the use of equipment used in replacing
the pipes. She recommended that the Board approve the packet that
had been prepared.
Mike Rogers of the Kittery Water District stated his group had received approval from the Maine DEP and Maine Department of Conservation. When asked, he explained that environmental damage would be
avoided by use of a crane. Mr. Farrell motioned for opening Public
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Hearing, which Mr. Marshall seconded. No one came forward. Mr.
Marshall and Mr. Arnold motioned and seconded closing the public
hearing. There were board discussion and questions about portions
of the bridge or abutments that might remain, which Ms. Pratt-Decker
said was best left to the engineers. Mr. Marshall motioned to approve
the request of the Kittery Water District, to drill and replace the
line as proposed, and for the Kittery Water District to come back to
the staff about removal of the remaining structure. Mr. Arnold seconded the motion, which passed unanimously, 5-0.
PAUL/SHARON GROSS, 181 BIRCH HILL ROAD, MAP 85/LOT 5C
Request for a Shoreland/Wetland Permit to divide parcel into two and
establish a 50’ right-of-way in between. Mr. Pratt-Decker introduced
the Draft Findings of Fact as a complex matter with three separate issues on property within a Resource Protection District. The applicant wished to parcel Lot 5C into two lots, the second being called
Lot 5C-1. They also wished for a 50 ft. right-of-way connecting the
property to Woods Road. They also wanted to reduce a setback distance, permitted September 13,1999, from 140 ft. to 110 ft. She recommended that the setback be denied, and the right of way approved.
She said that Article 8.2.7.1 allowed for only one single-family house
on the property. The three CEOs had studied the variance that established the original setback, which the applicants felt they cannot
work with. She discussed the property’s proximity to the York River,
water quality, vegetation, and wildlife impact, as well as Compliance
Status, as listed in Paragraph 7 of the Findings.
The applicant was represented by Ralph Austin, who said that the 140
ft. distance was decided in 1999 without knowing where the house
would be, which proved to be too far from the septic system. As now
permitted, it would be necessary to fill in Shoreland area to accommodate the septic system.
Modification of the distance to 110 ft.
would move the house and decreases the fill.
Mr. Austin said that the 50 ft. right-of-way is for access from the road
to the back land. He said he disagrees with the staff’s interpretation
of 8.3.8.2, and feels that staff’s approval has conditions that aren’t
necessary. There is an alternative, because there is a bridge nearby
and you can’t have a setback from a water crossing, he said.
Mr. Austin said that as for the splitting of the lot, the applicant
knows it can’t build in the new area, but they would like to split it off
now in the event that zoning should change or other changes might
occur that will allow them to build on the area in the future. Mr.
Austin clarified confusion over the location of the new lot by showing a survey plan. He showed the buildable and un-buildable areas and
the limits of the Shorelands Zone.
He said that the applicants understood that they are in the Resource
Protection Zone, but questioned if they were in the Limited Residential
District Zone, instead.
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Mr. Moody answered that anything within 200 feet of the Shorelands
Zone cannot be Limited Residential Zone, which Mr. Munro confirmed.
Mr. Austin established that the applicant did not want to build in the
Shorelands Zone.
Applicant Dave Gross stated he had bought 4 parcels over many years,
totaling 43 acres. His concern was to get his children situated on
property, as his father had done for him. On a piece of paper, he drew
the basic outlines of his property, as well the septic system for the
house being discussed. He showed the 140 ft setback, where the house
would be, and where the fill will have to be dumped. Mr. Bibb was
concerned if the sketch in the packet was accurate, especially where
the 140 ft location was inaccurately drawn. Mr. Austin left a survey
plot, with different colors showing the different lots, with the
Board.
The was discussion about septic systems and whether the Board has
the right to create an un-build-able lot without one, if they can split
it. Ms. Pratt-Decker said that a second lot couldn’t exist inside the
Resource Protection District. The proposed second building envelope
would be outside of that, which they could not build on. Mr. Burns
said that if it were a subdivision, a developer could not split off an
un-buildable lot.
Mr. Marshall motioned to open the Public Hearing, which Mr. Farrell
seconded. Paul Hazzard, of 193 Birch Hill Road said that Mr. Gross is
trying to help out his daughter. He thought Mr. Gross should be able
to proceed, in that he was not hurting anything on his property.
Amanda Gross, David Gross’s daughter, of 181 Birch Hill Road, said
that they had been clearing the land for 2 years, hoping to build a
house. She didn’t know where the house could go, but it meant a lot
to her father, and she hoped the Board could help.
Doreen Gross, mother of David Gross, who had spent 52 years in that
area, said she wanted to see Dave get this parcel go through for the
family. He loves the river and marsh. There was not one else to
speak, so the pubic hearing was closed, and Board discussion opened.
Mr. Farrell said that while bringing the septic system from 140 ft. to
110 ft., and the leach field to100, there would be no other disturbance than you already have. He thought the new lot needed to be recontoured, so that some piece of the land perks. There are possibly
other sewer systems in the future that will work. He said that if the
Grosses have a bridge that crosses the river, then they have a setback of zero. They might have an already existing right-of-way.
Ms. Pratt-Decker said that staff recommends approval of 50 ft. right
of way, which was followed by discussion about the appropriate
placement of the right-of-way right next to the bridge. Mr. Moody
stated the approach to the wetland was next to the bridge. Mr. Bibb
suggested that they could stop the right-of-way short of the river
crossing and come back before the Board later.
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The Board discussed its power, or lack of power, to change the setback distance. Ms. Pratt-Decker said they could possibly change it,
but that there might be a septic violation. Mr. Farrell motioned to allow the setback change from 140 to 110, which Mr. Munro seconded.
The motioned passed unanimously, 5-0.
The Board discussion went to the creation of an un-buildable lot. Mr.
Farrell motioned to allow the 50 ft. right-of-way that stops at the
first bridge, and to approve the division of Lots 5C and 5C-1, if it is
proven that the land perks. He suggested some land could be borrowed fro the David Gross property to make a buildable lot.
He
stated he didn’t think an un-buildable lot should be established (The
motioned was not seconded). Mr. Bibb proposed the board grant a 50
ft right-of-way up to 50 ft. of the crossing, but not divide the lot. He
said that that action would not prohibit the possibility of dividing the
lot at a later time.
The idea of tabling the splitting of the land was discussed, with concerns, particularly between Mr. Moody and Mr. Farrell, including
loss of placement on the Planning Board list and the uncertain combination of allowing for the right-of-way, when the land would not be
split. Mr. Pratt-Decker defined the possible solution suggested by all
3 CEOs, who agree that the Planning Board could allow a permit for
one house in the Resource Zone through Article 18.2.7.1 (b) and (c)—
but cautioned them not to grant the second lot division based on this
requirement. Go to the Town Attorney, she said, if you want to pursue it. More discussion evolved around the possibility of tabling the
lot split and granting the 50 ft right-of-way up to 50 feet from the
bridge. Mr. Farrell then asked the applicant if they wanted the Board
to deny it, so the matter could be taken to the Board of Appeals.
First, Mr. Austin answered that he wanted it tabled, but then asked
for a short break to discuss the possibilities with the applicant. When
he returned, he asked the Board to make the decision during that
meeting. He explained that the applicants’ issue was not with perk
tests ad waste disposal systems, but that they might want a building,
like a barn, with no water system, on the lot.
Chairman Bibb stated that the Mr. Farrell’s proposed motioned needed
to be withdrawn. Mr. Burns said that from looking at zoning, one
could see that the Grosses are not establishing a subdivision, and
that different basic requirements surround the un-buildable lot circumstance than the Board is accustomed to.
Mr. Marshall made the motion that they approve the 50 ft right-of-way
stopping 50 ft. short of the first identified bridge. Mr. Munro seconded the motion, which passed unanimously, 5-0.
Mr. Marshall then made a motion to deny the proposed division of the
land based on the fact that the new lot would not be a buildable lot.
Mr. Farrell seconded the motion.
In discussion, Mr. Farr said he
would rather approve it and have the applicant go to the State for a
Planning Board Minutes— October 25, 2001
Page 5

system variance. He said that there could be a provision that there be
no State or local variances with regard to septic. Mr. Marshall and
Mr. Farrell withdrew the motion. Mr. Farr then motioned to approve
the division of the lot as shown on site plan, with the stipulation on
the deed and the plan that the lot is being created in a way that it
does not pass the perk test. Mr. Arnold seconded the motion, which
passed unanimously, 5-0.
OTHER MATTERS
Gary Lamb and Barbara Charry, of the Maine Audubon Society gave a
presentation about habitat planning. This included a slide show summarizing concepts of habitat locations, size, impacts of roads, and
building developments, as well as values in keeping large undeveloped
blocks of land. They complimented the Town of York for conservation practices and for maintaining large blocks of undeveloped land.
Lewis Stowe gave an update of the Planning & Ordinance Committee,
saying that they are on schedule. Most group meetings are finished,
including B&B, home occupations, historical housing, rural, and campgrounds. There were still to be 2 meetings involving the Planning
Board on November 1 and November 14. Draft 8 is slated for completing in November, and Draft 9 will be finished around Christmas, he
said. A meeting for affordable housing was being delayed, while waiting for statistics about what constitutes affordable housing. The
hospital meeting had not yet occurred either. Final comments would
soon be gathered for Draft 8, and the final 2002 Comp Plan was
scheduled for final development later.
Barrie Munro discussed Capital Planning and his work on it with Steve
Burns. Their plan is to improve on York’s capital plan, including minimizing the atmosphere of argument by recommending the resurfacing
of a percentage of the roads, annually, e.g., rather than establishing
an arbitrary cost to pay for it. The qualification and the quantification of funding were being eliminated, leaving dispute to the people
who have to deal with the work. Mr. Bibb said that he thought the approach was on the right track.
Mr. Burns said that the American Legion had gotten a preliminary approval to build next the Stop and Save, and had requested for an extension of time. Mr. Arnold and Mr. Marshall motioned and seconded
to g rant the extension, which passed unanimously, 5-0.
There was discussion about the agenda for the next Planning Board
meeting, including matters concerning Paul Hollis and York Sports.
Ms. Pratt-Decker reported on the Shorelands Committee’s progress
with the quantity of permits, which were originally 55, went down by
22 that were processed, leaving 33. However, in the same time she has
received 25 more. She has been told to increase productivity to one a
day.
There was a discussion about advance receipt and review of Shorelands application packets, and Mr. Moody’s Conservation Commission’s
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accessibility of and review of packets in time for hearings. For example, he didn’t get the two packets for that evening’s review until moments before the meeting. He said that he hoped the packets could be
complete and up to snuff. He said that the triage process that was
set by ordinance slowed the process up, as well. The Board decided
to include 5 applications on the agenda at the next Planning Board
meeting.
Mr. Farrell and Mr. Arnold motioned and seconded the adjournment
of the meeting. All voted unanimously to end the meeting, 5-0. The
time was 10:35 P.M.
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